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| . | NTRODUCTI ON

Def endant Cravath, Swaine and Moore LLP (“Cravath”)
noves for judgnent on the pleadings arguing that the pleadings
fail to establish that Cravath’s conduct caused Plaintiff to
suffer any legally cognizable injury. Plaintiff A rgas, |nc.
(“Airgas”), opposes the notion. For the follow ng reasons, the
notion will be denied.
1. BACKGROUND!

Cravath is a New York-based law firm Airgas is a
Del aware corporation wth its principal place of business in

Pennsyl vania. Air Products and Chem cals, Inc. (“Air Products”)

! The Court previously discussed the rel evant background

of this case. See Airgas, Inc. v. Cravath, Swaine & More LLP
No. 10-612, 2010 W 624955, at *1-2 (E.D. Pa. Feb. 22, 2010).
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is a Del aware corporation with its principal place of business in
Pennsyl vania, located forty mles fromAirgas. Airgas and Ar
Products are conpetitors in the industrial, packaged gases

busi ness. Cravath has provided | egal representation to Air
Products for over forty years. Meanwhile, Airgas was a client of
Cravath for nine years.

The parties hotly dispute the nature of Cravath’s
representation of the parties, the scope of the representation
and when Cravath’'s representation of Airgas cane to an end. Also
in dispute is the nature of the information Cravath |earned while
representing Airgas.

These issues cane to the forefront in February 2010
when Air Products, with the assistance of Cravath, sought to
engage Airgas in discussions about a possible nerger of the two
conpanies. On February 4, 2010, when these initial overtures
were rejected by Airgas, A r Products publicly announced an al
cash offer to purchase all outstanding Airgas shares. That sane
day, Air Products filed suit in the Del aware Chancery Court
against Airgas and its Board of Directors alleging that their
failure to consider Air Products’ offer was a breach of fiduciary
duty (“the Del aware Action”). Cravath is representing Ar
Products in that action.

The next day, on February 5, 2010, Airgas sued Cravath

in the Phil adel phia Court of Conmon Pleas for damages and al so a



special injunction (TRO and prelimnary injunction restraining
Cravath fromrepresenting Air Products in the Del aware Action and
fromotherw se representing Air Products in the proposed
acquisition of Airgas (the “Pennsylvania Action”). Airgas clains
that Cravath violated Rule 1.7 of the Pennsyl vania Rul es of

Pr of essi onal Conduct? by sinultaneously representing Airgas in
financing related matters and advising Air Products on a
potential takeover of Airgas. As discussed herein, the

Pennsyl vani a Suprene Court in Maritrans established that a cause

of action nmay be maintained agai nst an attorney for breach of his

2 Rule 1.7 states: Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a |lawer shal
not represent a client if the representation involves a
concurrent conflict of interest. A concurrent conflict of
interest exists if: (1) the representation of one client
will be directly adverse to another client; or (2) there
is a significant risk that the representation of one or
nore clients will be materially limted by the | awer's
responsibilities to another client, a forner client or a
third person or by a personal interest of the | awer.

(b) Notwthstanding the existence of a concurrent
conflict of interest under paragraph (a), a |lawer my
represent aclient if: (1) the | awer reasonably believes
that the lawer will be able to provide conpetent and
diligent representation to each affected client; (2) the
representation is not prohibited by law, (3) the
representation does not involve the assertion of a claim
by one client against another client represented by the
|l awyer in the sane litigation or other proceedi ng before
a tribunal; and (4) each affected client gives inforned
consent .

Pa. R P. C 1.7.



or her fiduciary duty to a client through concurrent
representation that results in a conflict of interest. Mritrans

GP, Inc. v. Pepper, Hamlton, & Scheetz, 602 A 2d 1277 (Pa.

1992) .

Airgas’s conplaint sets forth three counts, each
prem sed on an all eged breach of fiduciary duty, seeking (1) an
injunction precluding Cravath fromrepresenting Air Products in
any matter related to a proposed transaction with Airgas, (2)
damages, and (3) punitive damages, respectively. (Conpl. 11
52-73.) To support its claimfor breach of fiduciary duty,
Airgas clains that it has suffered four discrete injuries as a
result of Cravath’s all eged m sconduct.

First, Airgas alleges that, “[a]s a proximate result of
Cravath’s wrongful conduct, Airgas has been required to retain
new out si de counsel to seek to enforce Cravath’'s ethical and
fiduciary obligations, and has incurred | egal fees and costs in
doi ng so, which legal fees and costs shoul d be rei nbursed by
Cravath.” (1d. ¥ 68.) Second, Airgas contends that it was
“proxi mately damaged to the extent it has been required to retain
repl acenent outside counsel to devel op an understandi ng of
Airgas’s financing needs and objectives in order to provide |egal
services concerning the Airgas credit facilities and financing
requi renents that woul d ot herw se have been provided by Cravath.”

(Id. 9 69.) Third, Airgas alleges that it has been “proxi mately



damaged in that it has been unable to obtain new financing
because of Air Products’ takeover offer, and Cravath, Ar
Products’ counsel with respect to the takeover, knew that the
timng of Ailr Products’ offer letter could negatively affect
Airgas’s ability to seek new financing.” (ld. § 70.) Fourth,

Ai rgas seeks di sgorgenment of $322,800 in fees paid to Cravath in
Cct ober 2009, during the tine period Airgas alleges that Cravath
si mul t aneously was working for and against its client Airgas.
(ld. T 10.)

Airgas, in the Pennsylvania Action, previously sought

to enjoin Cravath fromrepresenting Air Products in any matter
related to the attenpted acquisition of Airgas, including banning
Cravath fromrepresenting Air Products in the Del aware Action.
On February 12, 2010, Cravath renoved the Pennsylvania Action to
this Court (the “Federal Action”). Imrediately thereafter,
Cravath noved for this Court to abstain and/or stay the Federal
Action pending resolution of the issue of disqualification in the
Del awar e Acti on.

On February 22, 2010, this Court granted Cravath’s

nmotion to stay the action. See Airgas, Inc. v. Cravath, Swaine &

Moore LLP, No. 10-612, 2010 W. 624955 (E.D. Pa. Feb. 22, 2010).
On March 5, 2010, Chancell or Chandl er determ ned that under
Del aware | aw, Airgas had not denonstrated that Cravath’s behavi or

sufficiently prejudiced the fairness of the proceedings to



warrant the renmedy of disqualification. (See Ex. Dto Def.’s Mem
at 10-11.)3

On May 26, 2010, this Court held a status conference
with the parties. The Court was infornmed that the Del aware
Action is scheduled for trial starting on Cctober 4, 2010. (Hrg.
Tr. at 6, May 26, 2010.) The Court ordered that discovery be
stayed until October 15, 2010, but that Cravath could file the
instant Rule 12(c) notion in the interim (ld. at 21-22.) A
status and scheduling conference currently is schedul ed for
Oct ober 15, 2010.
[11. LEGAL STANDARD

Rule 12(c) permts a party to nove for judgnment on the
pl eadings “[a]fter the pleadings are closed-but early enough not
to delay trial.” Fed. R Cv. P. 12(c). \Were, as here, a Rule
12(c) notion challenges the plaintiff’s failure to state a claim
upon which relief can be granted, the court evaluates the notion

under the sane standard as a notion to dism ss pursuant to Rule

12(b)(6). Turbe v. Gov't of V.1., 938 F.2d 427, 428 (3d Gr

1991); Foreman v. Lowe, 261 F. App’ x 401, 403 n.1 (3d GCr. 2008).

3 The Del aware Chancery Court was explicit that its

ruling did not resolve whether Cravath breached a rul e of

prof essional responsibility or its fiduciary duty of loyalty to
Airgas. (See Ex. Dto Def.’s Mem, at 8-9) (“Al though the parties
strenuously disagree regarding the propriety of Cravath’s role in
connection with its previous work for Airgas while it was

si mul t aneously engaged as counsel for Air Products . . . | need
not formally decide that question in order to di spose of the
notion and objections before ne.”)
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“To survive a notion to dismss [pursuant to Rule
12(b)(6)], a conplaint nust contain sufficient factual matter,
accepted as true, to ‘state a claimto relief that is plausible

onits face.”” Ashcroft v. Igbal, --- US. ----, 129 S. Ct. 1937,

1949 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U S. 544,

570 (2007)). Factual allegations “that are ‘nerely consistent
with a defendant's liability,” or that permt the court to infer
no nore than “the nmere possibility of m sconduct” are not enough.
Id. at 1949-50 (quoting Twonbly, 550 U. S. at 557). Rather, the
plaintiff nmust plead “factual content that allows the court to
draw t he reasonable inference that the defendant is liable for

m sconduct alleged.” [d. at 1949. 1In evaluating a notion to

di sm ss, the court “must accept all of the conplaint's

wel | - pl eaded facts as true, but may disregard any | egal

conclusions.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210-11 (3d

Cr. 2009); see also Igbal, 129 S.C. at 1949 (“Threadbare

recitals of the elenents of a cause of action, supported by nere
conclusory statenents, do not suffice.”).

Mor eover, when deciding a Rule 12(c) notion for
judgnent on the pleadings, a district court nust view the facts

and inferences to be drawmn fromthe pleadings in the |ight nost

favorable to the non-noving party. Geen v. Fund Asset Mnt.
L.P., 245 F.3d 214, 220 (3d Cr. 2001).

| V. ANALYSI S



A. Applicable Law

Airgas believes that Pennsylvania | aw applies to the
case and instant notion. Cravath believes that either New York
or Delaware |aw applies to the | arger action; however, it applied
Pennsylvania law in the instant notion because it “steadfastly
mai ntains its actions were proper under the Pennsylvania ethics
rules, and . . . any other applicable rules.” (Def.’s Mt. at 9
n.3.) Thus, Cravath has agreed that, “for the purposes of this
nmotion, [] the Court may eval uate Airgas’s cl ai munder
Pennsylvania law.” (Def.’s Reply. at 3 n.2)

Cravath does not argue that analysis of the breach of
fiduciary claimwould produce different results under
Pennsyl vani a, New York or Delaware |aw. |ndeed, Cravath clains
Airgas’s clainms fail under all three state laws. Accordingly,
the Court need not conduct a conflict of |laws analysis to

determ ne which state’s |law governs. Berg Chilling Sys., Inc. v.

Hul | Corp., 435 F.3d 455, 462 (3d Gr. 2006) (finding that where
applying the aws of both jurisdictions woul d produce an
identical result, a court should not engage in a choice of |aw

analysis) (citing Wllians v. Stone, 109 F.3d 890, 893 (3d Cr

1997)).
As neither party has cited to a potential conflict
bet ween these three foruns, and the Court finds that the basic

el ements required under Pennsylvania, New York and Del aware are



identical,? the Court finds that no conflict exists and the | aw

of the forumcontrols. See Lucker Mqg. v. Hone Ins. Co., 23 F.3d

808, 813 (3d Cir. 1994) (avoiding choice of |aw question where
neither party pressed the issue and there was no apparent

conflict between the laws of the foruns) (citing Melville v.

Anerican Honme Assur. Co., 584 F.2d 1306, 1311 (3d Cr. 1978)

(warning courts to avoid dicta on conflicts questions when not
put in issue by the parties)).

B. Breach of Fiduciary Duty

4 To establish a breach of fiduciary duty under
Pennsylvania law, plaintiff nmust first prove that a fiduciary
rel ati onship existed between the parties. Then, plaintiff mnust
prove “(1) that the defendant negligently or intentionally failed
to act in good faith and solely for the benefit of plaintiff in
all matters for which he or she was enployed; (2) that the
plaintiff suffered injury; and (3) that the agent’s failure to
act solely for the plaintiff's benefit . . . was a real factor in
bring[ing] about plaintiff's injuries.” MDernott v. Party Cty
Corp., 11 F. Supp. 2d 612, 626 n.18 (E.D. Pa. 1998) (Robreno, J.)
(citing Pa. Std. Jury Instructions (Civ.) 8 4.16 (1991); see also
Dinger v. Allfirst Fin., Inc., 82 F. App x 261, 265 (3d G
2003); Health Robotics, LLC v. Bennett, No. 09-0627, 2009 W
5033966, at *2 (E.D. Pa. Dec. 22, 2009); Pa. Std. Jury
Instructions (Civ.) 8 4.16 (3d ed. 2005).

To establish a claimfor breach of fiduciary duty under
New York law, a plaintiff nust prove (1) the existence of a
fiduciary relationship; (2) m sconduct by defendant constituting
a breach of its fiduciary duty to plaintiff; and (3) damages to
plaintiff directly caused by defendant's m sconduct. See Bernman
V. Sugo LLC, 580 F. Supp. 2d 191, 204 (S.D.N. Y. 2008).

To establish a claimfor breach of fiduciary duty under
Del aware law, a plaintiff nust prove: (1) that a fiduciary duty
existed and (2) that the defendant breached that duty. ZRII, LLC
v. Wellness Acquisition Goup, Inc., No. 4374, 2009 W 2998169
(Del. Ch. Sept. 21, 2009).




1. Elements of a Breach of Fiduciary Duty claim

To establish a breach of fiduciary duty under
Pennsyl vania |aw, Airgas nust first prove that a fiduciary
relati onship existed between the parties. Then, Airgas nust
prove “‘ (1) that the defendant negligently or intentionally
failed to act in good faith and solely for the benefit of
plaintiff in all matters for which he or she was enpl oyed; (2)
that the plaintiff suffered injury; and (3) that the agent's
failure to act solely for the plaintiff's benefit . . . was a
real factor in bring[ing] about plaintiff's injuries.”’”
McDernott, 11 F. Supp. 2d at 626 n.18 (citing Pa. Std. Jury
Instructions (Cv.) 8 4.16 (1991).

Here, Airgas has pleaded that Cravath allegedly
breached its fiduciary duty of loyalty to Airgas by
si mul taneously and secretly representing another party whose
interests were directly adverse to Airgas. Airgas relies on the
Maritrans case where the Pennsyl vania Suprene Court held that an
attorney's subsequent representation of a client, whose interests
were materially adverse to a former client in a matter
substantially related to that in which he or she represented the
former client, was an inperm ssible conflict of interest, giving
rise to breach of a fiduciary duty. Maritrans, 602 A 2d at 1283-
85. The Pennsyl vani a Suprene Court reasoned that an action at

| aw was avail abl e because the common-| aw fiduciary duty inposed
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on attorneys prohibited themfromengaging in inpermssible

conflicts of interest. ld. at 1283; see also Gorski v. Smth,

812 A.2d 683, 711 (Pa. Super. Ct. 2002).

Airgas has pleaded its claimin detail and all eged
facts that Cravath disregarded its duty of undivided loyalty to
its client Airgas by accepting, w thout prior disclosure, a
representation of Air Products designed explicitly to help Air
Products take over Airgas. Airgas alleges that at the sane tine
(August - Cctober 2009) that Airgas had engaged Cravath and
assuned its undivided loyalty, Cravath was covertly
advising Air Products on howto end Airgas’s independent
corporate existence. (Conpl. 1 7, 13-16, 23, 51.) This pleading
sufficiently sets forth a claimfor breach of fiduciary duty.

See Maritrans, 602 A 2d at 1283-85; see al so Mdtorup Corp. V.

Gal | and, Kharasch & Garfinkle, P.C., No. 00-2212, 2001 W

34368760, at *5 (E.D. Pa. Dec. 4, 2001) (“Plaintiff asserts that
Def endants owed a fiduciary duty to [plaintiff] and breached that
duty by having divided loyalties and by placing the interests of
Nati onal Media above and in conflict with the interests of
[plaintiff], to the detrinment of [plaintiff]. Plaintiff has
therefore adequately pled an action for breach of fiduciary
duty.”).

2. Injury and Causation

Airgas alleges that Cravath’s representation of Ar

11



Products in the takeover bid and the related Del aware Action
caused Airgas to suffer four specific harns: (1) attorneys’ fees
related to this litigation; (2) the cost of finding replacenent
counsel for Cravath; (3) Airgas’s inability to obtain new
financi ng because of Air Products’ takeover offer; and (4)
di sgorgenent of fees paid to Cravath. (Conpl. {Y 68-70.)
Cravath’s main argunent is that Airgas nust prove harm
fromthe alleged breach of fiduciary duty; yet, the conpl aint
fails to plead that Cravath’s actions caused any legally

cogni zable injury. See R zzo v. Haines, 555 A 2d 58, 68 (Pa.

1989) (“The nere breach of a professional duty, causing only
nom nal danages, specul ative harm or the threat of future harm -
not yet realized - does not suffice to create a cause of action
for negligence.” (Internal quotations omtted)). Cravath also
argues that each of the alleged harns is insufficient to state a
claimfor relief because each is either specul ative, not
pl ausibly attributable to Cravath’s all eged m sconduct or does
not constitute harmas a matter of law. Each of Airgas’s all eged
items of damages is examined in turn.
i. Attorneys’ Fees

Airgas alleges that “[a]s a proxinmate result of
Cravath's wrongful conduct, Airgas has been required to .
enforce Cravath's ethical and fiduciary obligations, and has

incurred | egal fees and costs in doing so, which | egal fees and

12



costs should be reinbursed by Cravath.” (Conpl.  68.) Airgas
further pleads that it repeatedly objected to Cravath’s
representation of Air Products in its attenpt to acquire Airgas.
(Ld. Y 19, 21, 27, 34-38, 40.) Airgas also pleads that Cravath
ignored Airgas’s repeated objections to Cravath’s representation
of Air Products (id. 1Y 29-30, 39, 42, 47); and, after keeping
its representation of Air Products secret for nonths, Cravath
chose to drop Airgas in favor of a higher paying client once the
conflict was finally disclosed. (1d. at 9 48-50.) Consequently,
Airgas brought this action to enjoin Cravath’s conduct and seek
redress.

Cravath responds that: (1) Airgas’s request for costs
incurred in this litigation amunts to a request for attorneys’
fees and violates the Anerican Rule that each party bears its own
| egal expenses; (2) to the extent that Airgas seeks to recover
costs incurred in connection with its unsuccessful attenpt to
disqualify Cravath fromthe litigation pending in Delaware, it is
plainly not entitled to relief; and (3) the incurred expenses
related to the costs of litigation are insufficient to state a

pl ausi ble claimof injury. See Merlino v. Delaware County, 728

A.2d 949, 951 (Pa. 1999) (noting the rule that there can be no
recovery of attorneys’ fees froman adverse party, absent an
express statutory authorization, a clear agreenent by the parties

or sone other established exception).

13



Here, Airgas seeks attorneys’ fees as conpensatory
damages and not as rei nbursenent of litigation expenses. |In
Axcan, a case that both parties heavily rely on, a client sought
paynment of the attorneys’ fees it incurred while seeking an
injunction against its attorney, who had violated its fiduciary
duties by engaging in an inperm ssible conflict of interest.

Axcan Scandi pharm Inc. V. Reed Smith, LLP, 2007 Phila. C. Com

Pl. LEXIS 78, at *9 (Pa. Com PlI. Mar. 26, 2007). The

Phi | adel phia Court of Conmon Pl eas found that “[s]uch damages may
be awarded to address the concrete | oss that [Axcan] has suffered
by reason of [its attorney’ s] wongful conduct.” 1d. The court
reasoned that “Axcan will never be nmade whol e w t hout paynent of
those attorneys fees it was forced to incur [to protect its
interests]. In this respect, Pennsylvania lawis nore akin to the
| aw of New Jersey [which does not follow the Anerican rule].”®

Simlarly, in Fidelity Bank v. Com Marine and Gen.

> Cravat h enphasi zes that Airgas seeks to recover costs

incurred in connection with its unsuccessful attenpt to
disqualify Cravath fromthe litigation pending in Del aware.
Wereas, in Axcan, the court allowed a fornmer client to recover
the costs that it incurred in successfully noving to disqualify
its former law firmfromprior litigation. Cravath argues there
is a sharp distinction between the recovery of fees incurred in
maki ng a successful notion for disqualification in prior
litigation with the legal fees incurred in suing for a breach of
fiduciary duty. “[1]n this case, Axcan is not trying to recover
its attorneys fees fromits adversary. It is not claimng that it
is entitled to the fees it has incurred in this action, where
Reed Smith is Axcan's adversary.” Axcan, 2007 Phila. C&. Com
Pl. LEXIS 78, at *7.

14



Assur. Co., Ltd., 592 F. Supp. 513 (E.D. Pa. 1984), Judge Pol | ak

deni ed a counterclai mant defendant’s notion for judgnment on the
pl eadings, finding, inter alia, that the counterclai nant

plaintiff had pleaded a “legally cogni zable injury” by alleging
that it had “incurred costs in asserting its rights” to pursue

its claimof fiduciary breach. As Judge Poll ak stat ed,

“Horizon’s costs incurred in this action . . . formcognizable
damages in this suit for breach of fiduciary duty.” 1d. at
529-30.°

In this case, Airgas alleges it was forced to retain
counsel to protect itself against Cravath’ s all eged breach of
|l oyalty and after repeated requests for Cravath to cease the
concurrent representation. Airgas argues the retention of
out si de counsel was nmade necessary only because of Cravath’s
al l eged breach of its fiduciary duties in simultaneously working
for and agai nst Airgas.

Under these avernents, the Conplaint states a cause of
action and judgnent on the pleadings is not appropriate here.

ii. Replacenment Counsel

Airgas also alleges that it was damaged by having to

6 Cravath argues that Fidelity does not apply in this

case because that court found that Horizon's |egal costs
constituted injury because Fidelity actively msled Horizon into
incurring those costs. Fidelity, 592 F. Supp. at 529-30. To the
extent that the facts in this case differ fromthose in Fidelity,
that is a defense which Cravath may assert at trial

15



hi re new counsel to replace Cravath, which had been Airgas’s
financing counsel for the | ast decade. (Conpl. § 69.) Airgas
al l eges that as of October 2009, Airgas was an active client of
Cravath and was beginning to work with Cravath in a series of new
financing transactions that would shortly occur. (ld. § 14.)
Airgas also alleges that Cravath was aware that Airgas was about
to engage it for these financings, (id. Y 24), as it had been
engaged for the past nine years. (ld. 7Y 7, 14.) Airgas alleges
that Cravath dropped Airgas as a client “like a hot potato” in an
attenpt to cure an inpermssible conflict of interest. (Pl.’s
Resp. at 15-16.) Thus, Airgas clains it was forced to incur the
cost of hiring replacenent counsel to handle its financings.
First, Cravath disagrees wth the factual predicate for
Airgas’s claim Cravath argues that Airgas could not have had
any legitimte expectation that Cravath would serve as its
counsel in perpetuity and there was no retainer or other
agreenent that existed between the parties that would have
prevented Cravath fromdeclining to accept future financing work
fromAirgas. Thus, Airgas could not have reasonably expected
that Cravath woul d accept any and all future financing work from
Airgas. Mireover, had Airgas sinply chosen to hire new financing
counsel - as it had every right to do - it would have incurred
the sane costs that it now clainms as injury.

Second, Cravath nakes a causation argunent that because

16



the all eged harm woul d have occurred regardl ess of whet her
Cravath’s decision to decline future work from Airgas was proper
that purported harmis not attributable to any all eged breach of
fiduciary duty.

Cravath’s argunents that Airgas could not “have had any
| egitimate expectation that Cravath would serve as its counsel in
perpetuity” or that Airgas could not have “reasonably expected
that Cravath woul d accept any and all future financing work from
Airgas[]” are conclusory allegations not appropriate for a notion
for judgnent on the pleadings. (Def.’s Mem at 15.) Questions of
fact, including whether Airgas had a reasonabl e expectation of
continued representation by Cravath, are not to be determ ned at

this juncture. See, e.qg., Wnslow v. The Borough of Mlvern Pa.,

No. 08-1890, 2009 W. 4609590, at *7 (E.D. Pa. Dec. 7, 2009)
(denying defendant’s notion to dism ss a battery clai mbecause
"reasonabl eness is a question of fact for a jury to decide"); see

al so Motorup, 2001 W 34368760, at *5 (finding that a factual

di sagreenent was i nappropriate on a 12(b)(6) notion to dism ss,
stating that "these dianetrically opposed versions of the facts
must be tested after full and conplete discovery, not by a notion
to dismss pursuant to Fed. R Cv. P. 12(b)(6)."). At this
stage of the litigation, the Court nust only consider whether the
cl ai mwas properly pleaded, not whether the facts pleaded are

true.
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Cravath al so argues that Airgas may have one day
decided to use different counsel than Cravath, or that one day
Cravath may have deci ded to cease representation of Airgas.
Based on this conjecture, Cravath argues that Airgas woul d have
borne the costs of hiring and training replacenment counsel
regardl ess of Cravath’s alleged fiduciary breach. This argunent
m sses the mark. It is not Airgas’s burden to plead how the
damages woul d have been different had Cravath not engaged in its
all eged conflict of interest and all eged breach of fiduciary

duty. See, e.g., Amto v. KPMG LLP, 433 F. Supp. 2d 460, 471

(MD. Pa. 2006) (stating, in response to defendant’s argunent
that plaintiff’s clainms for damages for attorney’ s breach of
fiduciary duty woul d have accrued even w thout the breach:
“Plaintiffs need not specifically plead how the all eged danages
at issue woul d have been avoi ded had Sidley Austin conducted
itself differently after Plaintiffs entered the transaction in
which Sidley Austin’s fiduciary obligations allegedly arose.”),

vacated in part on other grounds by Amato v. KPMG LLP, 2006 W

2376245 (M D. Pa. Aug. 14, 2006)). Utimately, the case turns on
“what it was” i.e., that which Cravath is alleged to have done,
not “what m ght have been” i.e., that which Airgas may or nay not
have deci ded to do.

iii. Inability to Obtain Financing

Airgas also pleads that it has been “proxi mately

18



damaged in that it has been unable to obtain new financing
because of Air Products’ takeover offer, and Cravath, Ar
Products’ counsel with respect to the takeover, knew that the
timng of Ailr Products’ offer letter could negatively affect
Airgas’s ability to seek new financing. Moreover, as Airgas’s

| ong-tinme counsel, Cravath knew that Airgas was planning to seek
new financing around the time Air Products [began its efforts to
acquire Airas.]” (Conpl. T 70.)°

This injury is properly pleaded, because Airgas
provi des sufficient facts fromwhich the Court can concl ude that
it is plausible that Cravath’s representation of Air Products,
simul taneous with and adverse to its representation of Airgas,
enabled Air Products - allegedly arnmed with Cravath’s intinate
knowl edge of Airgas’s financing plans - to launch its takeover
attack at a tine when Airgas was planning for additional
financi ng or refinancing.

Cravath attenpts to undermine this pleaded injury by
pointing to two financing transactions on which Airgas closed in
March 2010. (Def.’s Mem at 16-17.) This argunent fails,
because it does not consider - nor can it, at this stage of the

proceedi ngs - whet her these subsequent financings were on the

! Airgas also attached to its Conplaint a New York Tines

article concerning Air Products’ public offer to acquire Airgas
whi ch noted that “[b]y making its offer now, Air Products is
hopi ng to sei ze upon sone current weakness in Airgas's financial
health.” (Conpl. ¥ 49; Conpl. Ex. D.)
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sane terns as Airgas woul d have obtained in the absence of
Cravath’s representation of Airgas’s pursuer. The docunents
Cravath attaches as support for its argunent do not indicate
whet her these March 2010 financings were those financings in
whi ch Airgas was interested and coul d have obtained if Cravath
had not allegedly breached its duty. These questions inplicate
i ssues of fact that cannot be resolved in a notion under Rule
12(c).?®
iv. D sgorgenent

Airgas’s allegations state a claimof breach of
fiduciary duty where the breach itself is recognized to be the
injury and the damages are the forfeiture of the fees paid to the
breaching attorney. 1In its Conplaint, Airgas alleges with
factual specificity, that in Cctober 2009 Cravath issued an
invoice to Airgas in the amount of $322,800 and that this sum was
promptly paid. (Conpl. q 10.) Airgas further alleges that at

this time Cravath was simul taneously working for and against its

8 Moreover, Cravath’s argunent that these all eged damages

are too speculative also fails. The “test of whether danages are
remote or specul ative has nothing to do with the difficulty in
cal cul ating the amount, but deals with the nore basic question of
whet her there are identifiable danages. . . . Thus, danages are
specul ative only if the uncertainty concerns the fact of damages
rather than the anmount.” Rizzo, 555 A 2d at 68 (enphasis added,
citation omtted). Taken as true, Airgas’s allegations clearly
plead that it |lost financing opportunities because of Cravath's
breach of loyalty; the only issue left open is the anmount of
damage this caused, not the fact of damage. Thus, Airgas has
properly pleaded | ost financing as one of its conponents of
damages.
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client Airgas. Airgas specifically sets forth the facts of that
al | eged concurrent representation at Paragraphs 13-16, 21, 23, 53
and 56 of the Conpl aint.

The Pennsyl vani a Suprene Court has recogni zed that a
client is entitled to return of fees paid to an attorney who has
breached his or her fiduciary duties. |In Maritrans, the
Pennsyl vani a Suprene Court stated: “[c]ourts throughout this
country have ordered the disgorgenent of fees paid or the
forfeiture of fees owed to attorneys who have breached their
fiduciary duties to their clients by engaging in inpermssible
conflicts of interest.” 602 A 2d at 1285 (citing cases in which

forfeiture was ordered). See also Synthes (USA) v. d obus Med.

Inc., No. 04-1235, 2007 W. 2043184, at *11 (E.D. Pa. Jul. 12,
2007) (“Under Pennsylvania |aw, breaches of fiduciary duty are
remedi abl e by returning to the conpl ainant the benefit taken by

the offending party”) (citing Sack v. Feinman, 413 A 2d 1059 (Pa.

1980)); Axcan, 2007 Phila. &. Com PI. LEXIS 78, at *12-13
(recogni zi ng di sgorgenent as a theory of damages for a breach of
fiduciary duty claimbut refusing to extend it to a plaintiff who
had a third party pay the fees of an attorney who engaged in an
i nperm ssible conflict of interest).

When a party claimng breach of fiduciary duty has
pl eaded paynment of fees to the breaching attorney, there is no

requi renent to plead further injury or damages. A pleading of
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the breach itself is sufficient to state a claim Fei nberg v.

Eckel neyer, No. 09-1536, 2009 W. 4906376, at *10 (E.D. Pa. Dec.
16, 2009) ("A plaintiff alleging a breach of fiduciary duty need
not show t he exi stence of damages other than the offending
party’s receipt of a benefit that should have inured to the
conplainant."); Synthes, 2007 W. 2043184, at *11 (finding that
injury elenment of breach of fiduciary duty claimwas adequately
pl eaded wi t hout provision of information such as |lost profits,
because a party pleading breach of fiduciary duty need not plead
nore than “the offending party’ s receipt of a benefit that should
have inured to the conplainant.”).

Because Airgas has pl eaded paynent of fees to Cravath
for services rendered while Cravath was sinmultaneously working
both for and agai nst Airgas, Airgas has properly pleaded a claim
for breach of fiduciary duty.

C. Punitive Damages

Cravath argues that because Airgas’s conplaint fails to

state a claimfor breach of fiduciary duty, its punitive damages

claimnust also fail. See e.q., DiGegorio v. Keystone Health

Plan East, 840 A 2d 361, 370 (Pa. Super. C. 2003) (“If no cause
of action exists, then no i ndependent action exists for a claim
of punitive damage[s].”)

However, as the Court has al ready expl ai ned, Airgas has

properly pleaded a claimfor breach of fiduciary duty agai nst
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Cravath, and therefore Airgas’s claimfor punitive damges cannot

be dism ssed at this stage of the litigation.

V. CONCLUSI ON
For the reasons discussed above, Cravath’s notion for
judgnment on the pleadings is denied. An appropriate order

foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Al RGAS, | NC., : ClVIL ACTI ON
) NO. 10-612
Pl aintiff,

V.
CRAVATH, SWAI NE & MOORE LLP
Def endant .
ORDER
AND NOW this 3rd day of August, 2010, it is hereby
ORDERED t hat Defendant’s notion for judgnent on the pleadi ngs

(doc. no. 32) is DEN ED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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